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1. P r o t e s t  of a l l e g e d  IFB a m b i g u i t y  a p p a r e n t  
pr ior  t o  b i d  o p e n i n g  is  u n t i m e l y  where 
f i l e d  a f t e r  b i d  o p e n i n g .  

2. B i d d e r s  r e l y  o n  o r a l  a d v i c e  a t  t h e i r  own 
r i s k  where  I F B  a d v i s e s  t h a t  o r a l  e x p l a n a -  
t i o n s  or i n s t r u c t i o n s  g i v e n  b e f o r e  award 
w i l l  n o t  be b i n d i n g .  

B l u e  R idge  S e c u r i t y  Guard S e r v i c e ,  I n c .  h a s  f i l e d  a 
pro tes t  a f t e r  b i d  o p e n i n g  c o m p l a i n i n g  t h a t  i n v i t a t i o n  for 
b i d s  ( I F B )  N o .  MDA903-83-B-0002, i s s u e d  by the Army's 
Defense  S u p p l y  Se rv ice -Wash ing ton ,  was ambiguous.  W e  
d i s m i s s  t h e  p ro t e s t  a s  u n t i n e l y .  

The IFB s o l i c i t e d  b i d s  t o  p r o v i d e  g u a r d  s e r v i c e s  a t  
t h e  Uniformed S e r v i c e s  U n i v e r s i t y  of H e a l t h  S c i e n c e s  
(USUHS). T h e  I F B  d e s c r i b e d  tke  c o n t r a c t o r ' s  d u t i e s  and 
i n c l u d e d  a Depar tmen t  of Labor wage d e t e r m i n a t i o n  d e s c r i b -  
i n g  t w o  c l a s s i f i c a t i o n s  of g u a r d s  and  s t i p u l a t i n g  a d i f -  
f e r e n t  minimum h o u r l y  wage r a t e  f o r  each c l a s s i f i c a t i o n .  
The pro tes te r  c o c t e n d s  t h a t  i t  was n o t  c lear  which  r a t e  
s h o u l d  a p p l y  t o  t h e  Guard s e r v i c e s  d e s c r i b e d  ir, t h e  I F B .  
I n  a d d i t i o n ,  B l u e  Xidge a l l e g e s  i t  b a s e d  i t s  b i d ,  X i l i C h  was 
n o t  low, or? t h e  more c o s t l y  c l a s s i f i c a t i o n  because a U S W S  
o f f i c i a l  had advised  i t  t h e  inore c o s t l y  c l a s s i f i c a t i o n  
a p p l i e d  t o  t h i s  a c q u i s i t i o n ,  whereas o t h e r  b i d s  are  too low 
to  have  been  computed u s i n g  t h e  h i g h e r  ra te .  I n  t h e  
p ro t e s t e r ' s  v i ew,  t h e  I F 8  s h o u l d  have s t a t ed  c i e a r i y  which 
c l a s s i f i c a t i o n  o f  g u a r d s  t h e  a g e n c y  r e q u i r e d .  

Our B i d  P ro te s t  2 r o c e d u r e s  r e q u i r e  t h a t  p r o t e s t s  based  
upon a l l e g e d  i m F r o p r i e t i e s  i n  a n  I F B  which  a r a  a p p a r e n t  
p r io r  tc b i d  o p e n i n g  n u s t  be f i l e d  b e f o r e  t h a t  da t e .  4 
C.F.R. S 2 l . l ( b ) { l ) { l 9 & 2 ) .  The a i l e g e d  ambiguity was 
a p p a r e n t  p r i c ) r  t o  b i d  o p e n i n s ,  and s i n c e  t h e  p r o t e s t e r  d i d  
not f i l e  a p r o t e s t  u n t i l  a f t e r  b i d  o p e n i n g ,  we w i l l  n o t  
c o n s i d e r  t h e  merits of t h e  p r o t e s t .  
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We r e c o g n i z e  t h e  protester  had a l l e g e d l y  r e q u e s t e d  
c l a r i f i c a t i o n  o f  t h e  matter from USUHS b e f o r e  b i d  o p e n i n  
and a U S U H S  o f f i c i a l  responded o r a l l y  t h a t  t h e  more c o s t y y  
c l a s s i f i c a t i o n  a p p l i e d  t o  t h i s  a c q u i s i t i o n .  N o n e t h e l e s s ,  
w e  a l so  n o t e  t h e  p r o t e s t e r  c o n c e d e s  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  e x p r e s s l y  d e c l i n e d  to  i s s u e  a n  amendment t o  t h e  I F B  
s t a t i n g  t h a t  t h e  more c o s t l y  g u a r d  c l a s s i f i c a t i o n  a p p l i e d  
to t h e  c o n t r a c t  e f f o r t .  Moreover ,  t h e  I F B  ( i n  p a r a g r a p h  3 
o f  S t a n d a r d  Form 33-A) s p e c i f i c a i l y  r e q u i r e d  t h a t  a n y  
e x p l a n a t i o n  r e g a r d i n g  t h e  meaning or i n t e r p r e t a t i o n  o f  t h e  
s o l i c i t a t i o n  be r e q u e s t e d  i n  w r i t i n g  and w i t h  s u f f i c i e n t  
t i m e  a l l o w e d  f o r  a r e p l y  t o  r e a c h  b i d d e r s  b e f o r e  t h e  
s u b m i s s i o n  of b i d s .  I t  a l so  e x p r e s s l y  warned b i d d e r s  t h a t  
o ra l  e x p l a n a t i o n s  or i n s t r u c t i o n s  w o u l d  n o t  be b i n d i n g .  I n  
t h i s  r e g a r d ,  w e  f r e q u e n t l y  have  h e l d  t h a t  b i d d e r s  r e l y  o n  
o ra l  a d v i c e  a t  t h e i r  own r i s k .  A a r d v a r k / K e i t h  Moving 
Company, B-200680,  March 6 ,  1981 ,  81-1 CPD 180.  The 
a l l e g e d  o r a l  a d v i c e  t o  Blue  Ridge  t h u s  p r o v i d e s  no  b a s i s  
f o r  u s  t o  c o n s i d e r  t h e  u n t i m e l y  p ro tes t  on  t h e  merits. 

Conce rn ing  t h e  p r o t e s t e r ' s  c o n t e n t i o n  t h a t  some 
b i d d e r s  d i d  n o t  compute t h e i r  pr ices  on t h e  b a s i s  o f  t h e  
h i g h e r  wage r a t e ,  w e  r e g a r d  t h a t  c o n t e n t i o n  as  s p e c u l a -  
t i v e .  The p r o t e s t e r  h a s  n o t  s u b m i t t e d  e v i d e n c e  t o  show any 
b i d d e r  t h a t  o f f e r e d  a lower price t h a n  Blue  Ridge  i n  f a c t  
u t i l ' i z e d  t h e  lower ra te .  I n s t e a d ,  B l u e  Ridge  b a s e s  i t s  
c o n t e n t i o n  on i t s  b e l i e f  t h a t  t h e  I F B  was ambiguous.  W e  
t h e r e f o r e  w i l l  n o t  c o n s i d e r  t h e  m a t t e r  f u r t h e r .  

We n o t e  w i t h  c o n c e r n ,  however ,  t h e  a g e n c y ' s  p o s i t i o n  
t h a t  e a c h  b i d d e r  had t h e  r e s p o n s i b i l i t y  o f  s e l e c t i n g  which  
c l a s s i f i c a t i o n  o f  g u a r d s  would a p p l y  t o  t h e  p e r s o n n e l  i t  
would employ to  meet t h e  IFB's r e q u i r e m e n t s .  Our c o n c e r n  
is t h a t  i n  cases where it is n o t  c lear  which c l a s s i f i c a t i o n  
applies to r e q u i r e d  g u a r d  s e r v i c e s ,  b i d d e r s  may r e a c h  
d i f f e r e n t  c o n c l u s i o n s  and  t h u s  n o t  b i d  on  t h e  same b a s i s .  
A l though  t h e  a g e n c y  c o n t e n d s  t h a t  o n l y  t h e  b i d d e r  c a n  
d e t e r m i n e  what  mix o f  g u a r d s  i t  w i l l  r e q u i r e  to  meet t h e  
c o n t r a c t  r e q u i r e m e n t s ,  t h e  I F B  h e r e  l i s t e d  u n i f o r m  
r e q u i r e m e n t s  f o r  a l l  c o n t r a c t o r  p e r s o n n e l  except t h e  s h i f t  
s u p e r v i s o r .  T h e r e f o r e ,  t h e  p o t e n t i a l  b i d d e r  d i d  n o t  have  
t o  d e t e r m i n e  a m i x  o f  g u a r d  c a t e g o r i e s ;  it had o n l y  to  
d e t e r m i n e  which c l a s s i f i c a t i o n  t o  a p p l y  to  a l l  i ts  g u a r d s ,  
and t h a t  d e t e r m i n a t i o n  of course would a f f e c t  t h e  b i d  
price. Moreover ,  s i n c e  t h e  Depar tment  o f  Labor  u l t i m a t e l y  
h a s  a u t h o r i t y  t o  r e v i e w  t h e  payments  to  s e r v i c e  employees  
unde r  t h e  cont rac t  and  to d e t e r m i n e  w h e t h e r  t h e  contractor 
a p p l i e d  t h e  correct ra te ,  t h e  s u c c e s s f u l  b i d d e r  a l so  m u s t  
b e a r  the r i s k  t h a t  t h e  Depar tment  u l t i m a t e l y  w i l l  d i s a g r e e  
w i t h  t h e  c o n t r a c t o r ' s  r a t e .  
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To e l i m i n a t e  c o n f u s i o n  and t o  promote c o m p e t i t i o n ,  w e  
t h i n k  t h a t  w h e r e  a r e a s o n a b l e  q u e s t i o n  m i g h t  a r i s e  from t h e  
s p e c i f i c a t i o n s  c o n c e r n i n g  t h e  a p p r o p r i a t e  c l a s s i f i c a t i o n  
b u t  t h e  a g e n c y  c a n  d e t e r m i n e  t h a t  i t s  mininum n e e d s  mandate 
g u a r d s  of a p a r t i c u l a r  c l a s s ,  t h e  a g e n c y  s h o u l d  i n c l u d e  a 
s t a t e m e n t  i n  t h e  I F B  e x p r e s s l y  r e q u i r i n g  g u a r d s  o f  t h a t  
class. See T r a n s c o  S e c u r i t y ,  I n c .  o f  O h i o ,  B-197177, 
May 29,  1980 ,  80-1 C P D  371. F u r t h e r ,  i f  t h e  a g e n c y  is 
u n s u r e  o f  which  c l a s s i f i c a t i o n  would a p p l y ,  it c o u l d  
c o n s u l t  t h e  Wage and Hour  D i v i s i o n  o f  t h e  Depar tment  o f  
L a b o r ,  which  is  r e s p o n s i b l e  f o r  d e t e r m i n i n g  c o m p l i a n c e  w i t h  
t h e  wage c l a s s i f i c a t i o n s ,  f o r  g u i d a n c e .  W e  are a d v i s i n g  
t h e  Army of o u r  v i ews .  

The p ro t e s t  is  d i s m i s s e d .  

H a r r y  R. Van C l e v e  
A c t i n g  G e n e r a l  C o u n s e l  




